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WHAT IS PROTECTED BY COPYRIGHT
?

Definition of Copyright:  (Black’s Law Dictionary, 5th edition, 1979)

Copyright protection subsists in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.

What is Protected by Copyright:
· Literary works;

· Musical works, including any accompanying words;

· Dramatic works, including any accompanying music;

· Pantomimes and choreographic works;

· Pictorial, graphic, or sculptural works;

· Motion picture and other audiovisiual works; and,

· Sound recordings.

What is not Protected by Copyright:
· Works that have not been fixed in tangible form;

· Titles, names, short phrases & slogans; familiar designs or symbols; mere variations of typographic ornamentation, lettering or coloring; mere listings of ingredients or contents;

· Ideas, procedures, methods, systems, processes, concepts, principles, discoveries, or devices as distinguished from a description, explanation or illustration;

· Works consisting entirely of information that is in common property & contains no original authorship.  For example:  standard calendars, height & weight charts, lists or tables taken from public documents; and

· Information produced or sponsored by the government with public funds.

In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery 
regardless of the form in which it is described, explained, illustrated or embodied in such a work.

What Rights are Extended to Holders:
· To reproduce the work in copies or phonorecords;

· To prepare derivative works based upon the work;

· To distribute copies or phonorecords of the work to the public by sale or other transfer of ownership, or by rental, lease, or lending;

· To perform the work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audiovisual works;

· To display the copyrighted work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work; and

· In the case of sound recordings, to perform the work publicly by means of a digital audio transmission.
Who Can Claim Copyright:

Copyright protection subsists from the time the work is created in fixed form. The copyright in the work of authorship immediately becomes the property of the author who created the work. Only the author or those deriving their rights through the author can rightfully claim copyright.

In the case of works made for hire, the employer and not the employee is considered to be the author. Section 101 of the copyright law defines a "work made for hire" as:

· a work prepared by an employee within the scope of his or her employment; or 

· a work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.... 

The authors of a joint work are co-owners of the copyright in the work, unless there is an agreement to the contrary.

Copyright in each separate contribution to a periodical or other collective work is distinct from copyright in the collective work as a whole and vests initially with the author of the contribution.

The Public Domain

Works that pass into the Public Domain are no longer protected by the Copyright law.  PL 105-298 (Sonny Bono Copyright Term Extension Act of October 27, 1998) revised the terms by which materials pass into the Public Domain.  They are as follows:

	Date of Work
	Protected From
	Term



	Created 1-1-78 or after 
	When work is fixed in tangible form of expression
	Life + 70 years
 (or if work of corporate authorship, the shorter of 95 years from publication or 120 years from creation)



	Published before 1923
	In public domain
	None



	Published from 1923 – 1963
	When published with notice
	28 years + could be renewed for 47 years, now extended by 20 years for a total renewal of 67 years.  If not so renewed, now in the public domain



	Published from 1964 – 1977
	When published with notice
	28 years for first term; now automatic extension of 67 years for second term



	Created before 1-1-78 but not published
	1-1-78, the effective date of the 1976 Act which eliminated common law copyright


	Life + 70 years or 12-31-2002, whichever is greater

	Created before 1-1-78 but published between then and 12-31-2002
	1-1-78, the effective date of the 1976 Act which eliminated common law copyright


	Life + 70 years or 12-31-20047 whichever is greater.


Important to Remember:

1. It is important to distinguish the copyright holder or owner from the author.  Not in all cases will the two be the same.  In many cases the owner of the copyright will be the publisher not the author.  The intellectual property statement in the front of the publication will identify ownership of copyright and detail how to obtain permission to use the material.

2. It is not enough to simply give acknowledgement to the author when using the entire work or substantial portions of the work.  Copyright code clearly states that in uses other than those that fall within the Fair Use Doctrine, permission must be obtained from the owner of the copyright.

3. Copyright notice on a work is not required for it to be protected.  However, the owner of the copyright may not bring suit against violators if notice is not displayed and registered with the United States Copyright Office.

4. Copyright protection extends to works found on the Internet.  All rules for copyright and the Fair Use Doctrine apply to Internet based works.  

GUIDELINES FOR THE FAIR USE DOCTRINE:

What is the Fair Use Doctrine?:

The Fair Use Doctrine (17 U.S.C. §107) is the privilege of other than the owner of copyright to use copyrighted material in a reasonable manner without consent . . . Fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by other means . . . for purposes such as: 

1. Criticism;

2.
Comment;

3. News reporting; and

4. Teaching (including multiple copies for classroom use), scholarship, or research.

How to apply the Fair Use Doctrine:

17 U.S.C. §107 outlines the factors to be considered in Fair Use:

1. The purpose and character of the use, including whether such use is of a commercial nature or is it for non-profit educational purposes?

2. Nature of the copyrighted work.

3. The amount an substantiality of the portion used in relation to the copyrighted work as a whole; and,

4. The effect of the use upon the potential market for or value of the copyrighted work.

Guidelines for Fair Use Application:
The historical and revision notes of 17 U.S.C §107 outline criteria to be applied to materials claiming use under the Fair Use Doctrine.  Here are the Guidelines:

1. Single copying for Teachers:  A single copy may be made of any of the following by or for a teacher at his or her individual request for his or her scholarly research or use in teaching or preparation to teach a class:

a. A chapter from a book;

b. An article from a periodical or newspaper;

c. A short story, short essay or short poem, whether or not from a collective work;

d. A chart, graph, diagram, drawing, cartoon or picture from a book, periodical or newspaper.

2. Multiple Copies for Classroom Use:  Multiple copies (not to exceed in any event more than one copy per pupil in a course) may be made by or for the teacher giving the course for classroom use or discussion; provided that it meets the Fair Use Test:
a. Test of Brevity:

i. Poetry:  a complete poem of less than 250 words and if printed on not more than two pages or from a longer poem, an excerpt of not more than 250 words;

ii. Prose:  Either a complete article, story or essay of less than 2,500 words or an excerpt from any prose work of not more than 1,000 words or 10% of the work, whichever is less, but in any event a minimum of 500 words.

b. Test of Spontaneity:

i. The copying is at the instance and inspiration of the individual teacher;

ii. The inspiration and decision to use the work and the moment of its use for maximum teaching effectiveness are so close in time that it would be unreasonable to expect a timely reply to a request for permission.

c. The Cumulative Effect Test:

i. The copying of the material is for only one course in the school in which the copies are made;

ii. Not more than one short poem, article, story, essay or two excerpts may be copied from the same author, nor more than three from the same collective work or periodical volume during one class term;

iii. There shall not be more than nine instances of such multiple copying for one course during one class term.

iv. Limitations stated in one & two shall not apply to current news periodicals and newspapers and current news sections of other periodicals.

3. Each copy includes a notice of copyright.

4. Prohibitions as to 1 and 2 above.
a. Copying shall not be used to create or to replace or substitute for anthologies, compilations or collective works.

b. There shall be no copying of or from works intended to be “consumable” in the course of study or of teaching.  These include workbooks, exercises, 

standardized tests and test booklets and answer sheets and like consumable material.

c. Copying shall not:

i. Substitute for the purchase of books, publishers’ reprints of periodicals

ii. Be directed by higher authority

iii. Be repeated with respect to the same item by the same teacher from term to term.

d. No charge shall be made to the student beyond the actual cost of the copying.

USES OF PHOTOCOPIED MATERIAL REQUIRING PERMISSION:

Some uses of copyright protected material may fall outside the guidelines of the Fair Use Doctrine.  The following are instances in which the use of photocopied, copyright protected material requires permission:

1. REPETITIVE COPYING:  The classroom or reserve room use of material in multiple courses or in successive offerings will normally require advance permission from the copyright owner (not necessarily the author).  See 17 U.S.C. §107(1).

2. COPYING FOR PROFIT:  Faculty may not charge users more than the actual cost of photocopying the material.  See 17 U.S.C. §107(1).

3. CONSUMABLE WORKS:  The duplication of works that are consumed in the classroom, such as standardized tests, exercises, and workbooks, normally require permission from the copyright owner (not necessarily the author).  See 17 U.S.C. §107(4).

4. CREATION OF ANTHOLOGIES A BASIC TEXT MATERIAL FOR A COURSE:  The creation of a collection of work or an anthology by photocopying a number of copyrighted articles and excerpts to be purchased and used together as the basic text for a course will, in most cases, require the permission of the copyright owners (not necessarily the authors).    See 17 U.S.C. §107(4).

How to Obtain Permission:
When a use of copyright protected photocopied material requires that you request permission, you should communicate complete and accurate information to the copyright owner (not necessarily the author).  The American Association of Publishers suggest that the following information be included in a permission request letter:

1. Title, author and/or editor, and edition of materials to be duplicated



2. Exact material to be used, giving amount, page numbers, chapter and, if possible, a photocopy of the material.

3. Number of copies to be made.

4. Use to be made of the duplicated materials.

5. Form of distribution (classroom, newsletter, etc.)

6. Whether or not the material is to be sold.

7. Type of reprint (ditto, photography, offset, typeset, etc)

The request should be sent, together with a self-addressed return envelope, to the permissions department of the publisher in question.  If the address of the publisher does not appear at the front of the material, it may be readily obtained in the Literary Marketplace published by R. R. Bowker or by contacting the library staff.  The process of granting permission requires time for the publisher to check the status of the copyright and to evaluate the nature of the request.  It is advisable, therefore, to allow enough lead time to obtain permission before the materials are needed.  In some instances, the publisher may assess a fee for the permission.  It is not inappropriate to pass this fee on to the student who receives copies of the photocopied material.

The Copyright Clearance Center (http://www.copyright.com) also has the right to grant permission and collect fees for photocopying rights for certain publications.  Libraries may copy from any journal which is registered with the CCC and report the copying beyond fair use to CCC and pay the set fee.  A list of publications for which the CCC handles fees and permission is available from:  CCC, 310 Madison Avenue, New York, NY  10017. The CCC provides a searchable database at http://www.copyright.com/Database/default.html.

COPYRIGHT AND THE RESERVE ROOM

The Spalding University Library (the Library) believes that its reserve room functions as an extension of the classroom and, therefore, is governed by the Copyright Law found in title 17 of the United States Code and specifically the Fair Use Doctrine, 17 U.S.C. § 107.

General Reserve Policy

In general, faculty or librarians may place photocopies of copyright protected  materials on reserve for the convenience of students both in preparing class assignments and in pursuing informal educational activities which higher education requires, such as advanced independent study or research.  Materials and length of time must fall within the Fair Use Doctrine.  The Library Director will mediate any difference of opinion arising between the faculty and the library reserve room. Her (his) judgment will be final.

Number of Copies Allowed on Reserve:


If a request calls for only one copy, the reserve room may place on reserve an entire article, or an entire chapter from a book, or an entire poem.  Requests for multiple copes should meet the following guidelines:

· The amount of material should be reasonable in relation to the total amount of material assigned for one term of a course, taking into account the nature of the course, its subject matter and level.  See 17 U.S.C. §107(1) and (3);

· The number of copies should be reasonable in light of the number of students enrolled, the difficulty and timing of assignments, and the number of other courses which may assign the same material. See 17 U.S.C. §107(1) and (3);

· The material should contain a notice of copyright.  See 17 U.S.C. §401;

· The effect of photocopying the material should not be detrimental to the market for the work.  17 U.S.C. §107(4).

For example, a professor may place on reserve as a supplement to the course textbook a reasonable number of copies of articles from academic journals or chapters from trade books.  A reasonable number of copies will in most instances be less than six, but factors such as the length or difficulty of the assignment, the number of enrolled students and the length of time allowed for completion of the assignment may permit more in unusual circumstances.

In addition, a faculty member may also request that multiple copies of photocopied, copyright protected material be placed on the reserve shelf if there is insufficient time to obtain permission from the copyright owner.  For example, a professor may place on reserve several photocopies of an article from a recent issue of Time magazine in lieu of distributing a copy to each member of the class.  

Express Prohibitions:
The Library is also bound by the restrictions and permissions in 17 U.S.C. §108:

1. Libraries or archives or its employees are prohibited from knowingly engaging in reproduction of multiple copies.  See 17 U.S.C. §108(g).  The Library or its staff (including student assistants) will not make any copy of any copyright protected material other than one copy for its reserve room.

2. Libraries or archives or its employees are prohibited from knowingly engaging in the distribution of any copyright protected material.  See 17 U.S.C. §108(g).  The Library or it staff members (including student assistants) will not mail or otherwise distribute any copyright protected material.  This does not apply to the functions of Interlibrary Loan.

REPRODUCTION BY LIBRARIES AND ARCHIVES:

Libraries and Archives are afforded certain reproduction rights in 17 U.S.C. § 108.  Under these provisions, libraries and archives may make reproductions of materials and phonorecords under certain conditions.  These conditions extend to making copies for archival purposes and the functioning of Interlibrary Loan departments.

107 U.S.C. § 108

(a) It is not an infringement of copyright for a library or archives, or any of its employees acting within the scope of their employment, to reproduce no more than one copy or phonorecord of a work, except as provided in subsection (b) and (c), or to distribute such copy or phonorecord, under the conditions specified by this section if:

i. The reproduction or distribution is made without any purpose of direct or indirect commercial advantage;

ii. The collections of the library or archives are

1. open to the public or

2. available not only to researchers affiliated with the library or archives or with the institution of which it is a part, but also to other persons  doing research in a specialized field; and

iii
The reproduction or distribution of the work includes a notice of copyright that appears on the copy or phonorecord.

(b) the rights of reproduction and distribution . . . apply to three copies or phonorecords of an unpublished work duplicated soely for purposes of preservation and security or for deposit for research use in another library or archives of the type described by clause (2) of subsection (a), if.

i. The copy or phonorecord reproduced is currently in the collection of the library or archives and

ii. Any such copy or phonorecord that is reproduced in digital format is not otherwise distributed in that format and is not made available to the public in that format outside the premises of the library or archives.

(c) The right of reproduction under this section applies to three copies or phonorecords of a published work duplicated solely for the purpose of replacement of a copy or phonorecord that is damaged, deteriorating, lost, or stolen, or if the existing format in which the work is stored has become obsolete, if

i. The library or archives has, after a reasonable effort, determined that an unused replacement cannot be obtained at affair price; and

ii. Any such copy or phonorecord that is reproduced in digital format is not made available to the public in that format outside the premises of the library or archives in lawful possession of such copy.  For purposes of this subsection, a format shall be considered obsolete if the machine or device necessary to render perceptible a work stored in that format is no longer manufactured or is no longer reasonably available in the commercial marketplace. 


(d) The rights of reproduction and distribution under this section apply to a copy, made from the collection of a library or archives where the user makes his or her request or from that of another library or archives, of no more than one article or other contribution to a copyrighted collection or periodical issue, or to a copy or phonorecord of a small part of any other copyrighted work, if – 

i. the copy or phonorecord becomes the property of the user, 
and the library or archives has had no notice that the copy or 
phonorecord would be used for any purpose other than private 
study, scholarship, or research; and 

ii. the library or archives displays prominently, at the place 
where orders are accepted, and includes on its order form, a 
warning of copyright in accordance with requirements that the 
Register of Copyrights shall prescribe by regulation. 
(e) The rights of reproduction and distribution under this section apply to the entire work, or to a substantial part of it, made from the collection of a library or archives where the user makes his or her request or from that of another library or archives, if the library or archives has first determined, on the basis of a reasonable investigation, that a copy or phonorecord of the copyrighted work cannot be obtained at a fair price, if – 

i. the copy or phonorecord becomes the property of the user, 
and the library or archives has had no notice that the copy or 
phonorecord would be used for any purpose other than private 
study, scholarship, or research; and 

ii. the library or archives displays prominently, at the place 
where orders are accepted, and includes on its order form, a 
warning of copyright in accordance with requirements that the 
Register of Copyrights shall prescribe by regulation. 

(f) Nothing in this section – 

i. shall be construed to impose liability for copyright 
infringement upon a library or archives or its employees for the 
unsupervised use of reproducing equipment located on its 
premises: Provided, That such equipment displays a notice that 
the making of a copy may be subject to the copyright law; 

ii.  excuses a person who uses such reproducing equipment or who requests a copy or phonorecord under subsection (d) from 
liability for copyright infringement for any such act, or for any 
later use of such copy or phonorecord, if it exceeds fair use as 
provided by section 107; 

iii. shall be construed to limit the reproduction and 
distribution by lending of a limited number of copies and 
excerpts by a library or archives of an audiovisual news program, subject to clauses (1), (2), and (3) of subsection (a); or 

iv. in any way affects the right of fair use as provided by 
section 107, or any contractual obligations assumed at any time by 
the library or archives when it obtained a copy or phonorecord of a work in its collections. 


(g) The rights of reproduction and distribution under this section extend to the isolated and unrelated reproduction or distribution of a single copy or phonorecord of the same material on separate occasions, but do not extend to cases where the library or archives, or its employee – 

i.  is aware or has substantial reason to believe that it is 
engaging in the related or concerted reproduction or distribution of multiple copies or phonorecords of the same material, whether made on one occasion or over a period of time, and whether intended for aggregate use by one or more individuals or for separate use by the individual members of a group; or 

ii. engages in the systematic reproduction or distribution of 
single or multiple copies or phonorecords of material described 
in subsection (d): Provided, That nothing in this clause prevents 
a library or archives from participating in interlibrary 
arrangements that do not have, as their purpose or effect, that 
the library or archives receiving such copies or phonorecords for 
distribution does so in such aggregate quantities as to 
substitute for a subscription to or purchase of such work. 

(h) 

(1)
For purposes of this section, during the last 20 years of any term of copyright of a published work, a library or archives, including a nonprofit educational institution that functions as such, may reproduce, distribute, display, or perform in facsimile or digital form a copy or phonorecord of such work, or portions thereof, for purposes of preservation, scholarship, or research, if such library or archives has first determined, on the basis of a reasonable investigation, that none of the conditions set forth in subparagraphs (A), (B), and (C) of paragraph (2) apply. 

(2) 
No reproduction, distribution, display, or performance is authorized under this subsection if - 

(a) the work is subject to normal commercial exploitation; 

(b) a copy or phonorecord of the work can be obtained at a 
reasonable price; or 

(c) the copyright owner or its agent provides notice pursuant 
to regulations promulgated by the Register of Copyrights that either of the conditions set forth in subparagraphs (A) and (B) applies. 

(I)   The exemption provided in this subsection does not apply to any subsequent uses by users other than such library or archives. 

i. The rights of reproduction and distribution under this section do not apply to a musical work, a pictorial, graphic or sculptural work, or a 


motion picture or other audiovisual work other than an audiovisual work dealing with news, except that no such limitation shall apply with respect to rights granted by subsections (b) and (c), or with respect to pictorial or graphic works published as illustrations, diagrams, or similar adjuncts to works of which copies are reproduced or distributed in accordance with subsections (d) and (e). 

COPYRIGHT AND THE INTERNET

Copyright protection extends to materials found electronically, for example, web pages on the Internet.  Web pages are considered a tangible medium of expression.  While the duplication of web pages is protected under the Copyright law, students, teachers and scholars may use them under the Fair Use Doctrine.  The following are some common questions and answers:

· Can I Link to a Page?

Yes, you can link to any page and anyone can link to yours.  There appears to be a doctrine of implied access on the interned.  Since the internet was created with the intent of linkages, those who publish have given permission for anyone to link to their page.

· Are URLs and Link Lists protected?

A link – a URL, is in fact, not unlike a street address and therefore, is not protected.  You may use any link or URL and include it on any list your create.  However, any link or URL list(s) housed at a URL may be protected under a compilation copyright.  If you wish to copy or use any substantial part of that list in either a print or electronic format, you need to get permission.

· Can I Copy a Page?
In most cases you cannot except by criteria stated in the Fair Use Doctrine.

· What Constitutes Copying a Page?

Printing a page and then photocopying it for distribution.  Do this only as you would any other material under the Fair Use Doctrine.

Downloading or copying someone’s HTML or other code to you PC or to your server.  This does not include holding the page in RAM.

· Are Images and Photographs Protected?



Photographic works or images, including icons, may be protected.  Before you include such an image on your page or copy it from someone else’s page, you need to get permission.

· Can the librarian or Computer Lab Manager be held Responsible for What Students Copy in a Computer Lab?

Yes.  In American Geophysical Union v. Texaco Inc. 60 F.3d 913 (2nd. Cir. 1995) the court held that the librarian was responsible for protecting the copyright and advising the users of restrictions.  This has been extended to information accessed on the Internet.  If you have a lab or other public access areas, protect yourself.  Post a policy of copyright compliance in your lab or on each computer.

How to Find the Copyright Owner for Internet Materials:

Like any other work, a copyright protected electronic work is not required to carry a notice of copyright registration.  To protect yourself, it is your responsibility to determine if the work is protected.  Here are some tips to help identify the copyright owner.

1. Who is responsible for the intellectual content?  Look for a name.  Many times the creator will include their name, usually at the bottom of the page, or will include an e-mail link.

2. Can’t find a name or a link?  This might happen if the link is a single page within a larger site.  Try finding the main page or home page for the site.  This page should include a statement of intellectual responsibility.

3. If the home page contains no statement of intellectual responsibility, try to identify the server on which the page resides.  The server should provide you contact information.

� The following discussion applies only to copyrights not registered trademarks or patents.  Title 35 of the Code of U.S. Federal Regulations covers patents and trademarks.




















� Term of joint works is measured by life of the longest-lived author.








